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A. The Rise, Fall, And Rebirth Of Disparate Impact Under Title VII
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??? See ?????? ?????????? Thomas Perez Makes a Deal: How Obama’s Labor nominee made a 
Supreme Court case disappear?? ???? ??????? ?????????? available at?
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??? Id.?????????
??? Id.?
??? ???????????????????????????????????????????????????????????????????????????????????????
????? ??? ???????? ??? ??? ?????? ?????? ????? ???? ??????? reconsideration denied sub nom.? ??????
???????????? ?????? ??????? ??? ?????????????? ?????? ??????? ???? ???????? ?????? ???????? ????????
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???????????????????????????????????????????????????????????????????
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??? Kaplan??????????????????????
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??? See generally????????????????????Performing Racial and Ethnic Identity: Discrimination by 
Proxy and the Future of Title VII????? ?????????????????????????????????
??? See, e.g.????????? ??????? ????????????? ????????? ????? ???? ??????? ?????????????????? ?????????????
???????????????????????????????????????????????????????????????????????
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????????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????
??? See ????? ??? ?????????????? Although Risky After ????? and ???????? ????????, Benign Race-
Conscious Action Is Often Necessary??????????? ????????????????????????
??? Id.??see also???????????????????Symposium on Behavioral Realism:  The Law of Implicit Bias?????
???????????????????? ??????? ??????? ????????? ????? ??????????? ?????????????????? ????????????? ????????
???????????????????????????????????????????????????????????????????????Benign Race-Conscious Actions 
Are Necessary to End Race Discrimination and Achieve Actual Equality?????????????????????????????????
?????????????????????
??? Ricci???????????????????????????????????????????????????????????????????????????????????????????
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Symposium: Brown v. Board of Education After Forty Years: Confronting the Promise: The Rise and 
Fall of Supreme Court Concern for Racial Minorities????? ??? ? ??????? ?????????????????????????
??? Ricci?????????????????????
??? See id. ???????????????????????????????????????????????????????????????????????????????????????
????????????
??? ???? ???????? ?????? ???? ????? ???????????????? ?????????? ???????????? ??????? ?????? ??? ?? ???????
????????????????????See Johnson?????? ??????????? see also United Steelworkers???????????????
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B. Ricci Presumes Race-Conscious Action Violates Title VII’s Disparate 
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Overruled Weber And Johnson
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D. Ricci’s Strong Basis In Evidence Standard Should Apply To All Title 
VII Cases Where An Employer Acts Intentionally On The Basis Of 
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